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be imposed on one of the defendants, and in this circumstance
that should be Acquista. This was said to be justified by the
fact that Acquista initially set the business up and Collex came
into it later when it acquired a half interest in what was a going
concern, with Acquista retaining a greater role at a practical
hands on level. Industrial Magistrate dismissed the arguments
for a range of reasons, including that the injured worker was

a direct employee of an independent contractor - he was not
an employee of the partnership or of either defendant and that
the Occupational Health Safety and Welfare Act recognises
that all legal entities in control of a workplace have OHS
duties, and that there are often overlapping duties placed on
all such entities. Industrial Magistrate Lieschke stated further
that "The Act does not attempt to identify the one entity mostly
or primarily responsible for a breach, even if this is possible.

It instead places a responsibility on all entities that have a
reasonably practicable ability to make a difference.”

Acquista and Collex were fined $37,500 and $40,000 respectively.
Collex’s fine was higher on account of a prior breach.

Good safety record and well developed systems
lessen OHS fine for director

Inspector Graeme Aldred v Douglas Charles Crane [2008]
NSWIRComm 238 (4 December 2008)

The Industrial Court of New South Wales has handed down
a reduced fine to the director of a construction company on
account of his “well developed safety systems”and lack of
prior convictions.

In August 2006, Mr Skara, an employee of Oakdale Formwork Pty
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Limited (Oakdale] fell almost 3 metres through a void in formwork
boards. He suffered serious head and internal injuries as a
result. Mr Skara was an experienced formworker and carpenter
and had been engaged in this line of work for 37 years.

The sole director and shareholder for Oakdale was charged
with breaching New South Wales OHS Act for, amongst other
reasons, failing to ensure the gaps were secure, failing to
ensure adequate fall protection and failing to provide adequate
information and supervision to the worker.

Justice Haylen found that Oakdale had comprehensive and
well-developed safety systems in place. Justice Haylen
acknowledged Oakdale's construction, induction and site
specific training and the number of employees who had
obtained Certificates of Competency in formwork, forklifting,
and general risk management. Justice Haylen also
acknowledged that Oakdale was “significant employer in what
might be regarded as a hazardous industry”and had never
been convicted of an OHS offence.

The director was convicted of a breach. In determining
the fine, Justice Haylen discounted 25% for the early guilty
plea and took into account the safety systems in place,

the response to the accident and Oakdale’s willingness to
cooperate with WorkCover and general safety record. The
director was fined $9,500 from a maximum of $55,000.

Principal and contractor fined $330k for
neglecting well-known traffic management and
moving plant risk

Inspector Robert Mayall v Bilfinger Berger Services - Roads Pty
Limited (formerly known as Abi Road Maintenance Pty Limited)
and Another[2009] NSWIRComm 10 (6 February 2009)

In 2005 a traffic controller died after being run over by a
reversing truck during road maintenance. The man was
employed by Bilfinger Berger Services - Roads Pty Limited
(Bilfinger] which was in turn contracted by Boral Asphalt NSW
(Boral). Both Bilfinger and Boral pleaded guilty to offences
under the New South Wales OHS Act.

Justice Backman heard that the truck driver’s vision was
restricted (due to signage and barrier boards) and Bilfinger
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